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CRIMINAL CODE AMENDMENT (UNLAWFUL POSSESSION) BILL 2013 
Second Reading 

Resumed from 8 May. 

MR J.R. QUIGLEY (Butler) [4.28 pm]: This bill introduces a new section to the Criminal Code to deal with 
unlawful possession of property and to make it what is known at law as an each-way offence; that is, at the 
moment, unlawful possession of property is an offence punishable by two years’ imprisonment and a fine of 
$24 000. 

Dr K.D. Hames: I think it’s “or” a fine, not “and”. 

Mr J.R. QUIGLEY: It is “and a fine”. 

Dr K.D. Hames: My notes say “or a fine”. 

Mr J.R. QUIGLEY: That is what one is liable for. If the minister reads the section, that is how it is worded. 

There is one aspect of this bill that deeply concerns me. We all know that the offence of stealing—that is, taking 
someone’s property with an intention to permanently deprive that person of their property—constitutes the crime 
of theft. Unlawful possession, however, does not require the proof of converting someone else’s property to 
one’s own use, rather that one has property in one’s possession which in some way has been unlawfully 
obtained. It has always been a defence that the person charged had no reasonable basis to believe that the 
property that he or she was then possessing was unlawfully obtained. For example, a machine gun or submachine 
gun is not available for purchase in our state—and nor is a hand grenade. Although vesting officers might not be 
able to prove that the weapon or grenade had been someone else’s property and stolen from them, necessarily the 
possession of it must be or alleged to be unlawful possession because there was no lawful means by which the 
person could come into possession of the property in question. That has always been the law of Western 
Australia. It is an offence to unlawfully possess something without reasonable belief, or in the absence of 
reasonable belief, that it is not stolen and not unlawfully obtained. This legislation seeks in a practical sense to 
deal with the administration of the criminal law of Western Australia. When police officers execute a warrant on 
premises—for example, a drug warrant—they often find numerous things at the house. They might execute a 
drug warrant for methamphetamine but, in the course of that, find weapons, dinner plates or something else with 
a moniker indicating that it has come from Parliament or some other establishment that does not sell dinner 
plates. Members could imagine the number of items that could be found; the items police find when they turn 
these houses over is just endless. Police officers say that they know the person unlawfully possesses drugs, but 
they cannot prove that the other items—the machine gun and whatnot—have been stolen, even though they 
know that they are unlawfully possessed. At the moment, for offences that are crimes the accused person is taken 
before the Magistrates Court, the complaints are read out, and for those charges that are serious crimes the 
person is firstly sent off to a committal mention date, which is an administrative date, and subsequently to the 
District Court or the Supreme Court to be dealt with on indictment. Indictment of course is different from a 
complaint. An indictment signed by the Director of Public Prosecutions is brought in the name of the state of 
Western Australia and can be dealt with only by a judge of the District or Supreme Courts. The charges read out 
to the accused that morning may include unlawful possession of items at the house. As that is an offence and not 
a crime, the magistrate has to, first, in relation to the crimes, commit the person to stand trial in the District Court 
or the Supreme Court and set another date for the summary offence of unlawful possession to be dealt with at a 
later time in the Magistrates Court. This is more than just an inconvenience, because if the person is sentenced in 
the Supreme Court or the District Court to suffer a term of imprisonment, they are taken off to prison there and 
then. But still hanging around in the background is the complaint of unlawful possession, which requires that at a 
future point in time the matter will be brought up again in the Magistrates Court. The prisoner, at no little cost to 
the government, has to be transported from where he or she is detained back to the Magistrates Court to be dealt 
with on this lesser charge of unlawful possession. As a legal practitioner who used to deal with this, if not on a 
daily basis, on a very regular basis, there is more than just inconvenience involved because the sentencing judge 
in the Supreme Court has to be cognisant of the fact that the prisoner still has to face sentencing in the 
Magistrates Court. Often the person is eventually brought back to the Magistrates Court at cost to the state of 
Western Australia. There are all sorts of costs to the state, such as legal aid, police resources for prosecution, 
transporting the prisoner there, and the prisoner not being able to be fully processed by the Department of 
Corrective Services because the prisoner cannot be sent off to a minimum-security prison or some other prison—
they must be kept in the metropolitan area close to hand so that they can be brought back to the Magistrates 
Court. Why is this amendment to the Criminal Code necessary? It will mean that the magistrate can now commit 
the person to the District Court or the Supreme Court on that charge of unlawful possession along with the other 
charges. It is called an each-way offence, because like a number of offences in the criminal calendar, they can be 
dealt with by the magistrate or the magistrate can remand the person or commit the person to the District Court 
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or the Supreme Court. There are a number of offences like that, including bodily harm. A lot of stealing offences 
for lesser charges of stealing are like that, by which the prosecutor says the accused may be facing 50 charges 
that all have a penalty of $1 000 or $2 000, and the magistrate has the capacity to make the sentences cumulative 
up to a reasonable level. So, why burden the state with the cost of taking the case to the District Court or the 
Supreme Court when the magistrate has sufficient power to deal with the offender straightaway and dispose of 
the matter in its entirety? A lot of offences can be dealt with either at the election of the accused or with the 
concurrence at least of the bench, which usually requires the consent of the prosecutor to deal with the matter 
before the magistrate. It can become an each-way offence. It can be dealt with before the Magistrates Court or it 
can be dealt with at the District Court. 

If I have a concern about this legislation, it is that the rationale behind making unlawful possession an indictable 
offence in some circumstances—in other words, upgrading it from an offence to a crime punishable now by 
seven years’ imprisonment—is what I call bracket creep. It is not said, nor is it argued or presented in the second 
reading speech made in this chamber, that the penalty of two years’ imprisonment and a fine of $24 000 is 
inadequate for a summary conviction for unlawful possession. That is not the argument. The rationale given by 
the government in the second reading speech is one of efficiency, and that these matters can all then be dealt 
with at the one time. The minister said in the second reading speech — 

However, if the accused pleads not guilty to the section 428 offence, a second trial must be held in the 
Magistrates Court with the added expense to the community because of the duplication of a presiding 
judge or magistrate, defence counsel, prosecutor and witnesses. 

I have spoken about that already. Fair enough, make it so that the person can be sent up to the District Court or 
the Supreme Court for sentencing or trial and it can all be dealt with at the same time, but the penalty will be 
more than trebled. That concerns me. Every time we turn to make an amendment to the Criminal Code, it seems 
to include ratcheting up the penalty without any evidence of the inadequacy or insufficiency of the existing 
prescribed penalty. I remember in the last Parliament the penalty for manslaughter went up to life imprisonment 
from 20 years and the government put out the presser “life means life”. Of course, no-one will get life for 
manslaughter, because the courts have to graduate the penalty in accordance with the seriousness of the crime. If 
a life sentence is given to a person for manslaughter, that is, an unlawful killing—no intent to kill, but in the 
course of an unlawful act a person causes death—then what does someone get who kills a person with 
premeditation? The same penalty, life. Although this Parliament increases penalties, it appears to be for no other 
purpose than a headline, rather than to create a more sensible sentencing regime. 

I am very interested to hear from the minister why the penalty for unlawful possession should go from two years 
to seven years’ imprisonment. Where is the evidence of the inadequacy of a two-year sentence? It is a little more 
complex with these offenders, because the government decided, for consistency, to have punishments in special 
cases. There are special punishments for stealing certain goods, for example, stealing a motor vehicle or an 
aircraft. If a person in the public service is convicted of stealing, the penalty is 10 years. This legislation 
increases the maximum penalty for unlawful possession in special circumstances to up to 10 years. The 
government has not offered any rationale for the need to increase that penalty 500 per cent. Proposed section 
417A(5), which inserts the new provisions for unlawful possession, states — 

If the offender is employed in the Public Service and the thing came into the possession of the offender 
by virtue of his or her employment, 

That cannot be stealing if the person lawfully came into possession of the thing in the first place. If they retain it, 
it is unlawful possession and under the proposed section — 

… the offender is liable to imprisonment for 10 years. 

This exceeds some of the penalties for serious drug offences. A public servant could retain some items of office 
equipment given to them in the course of their employment, and because the person does not have the right to the 
continued possession of it—they have not stolen it—it is unlawfully possessed and that public servant is facing 
an indictment and upon conviction is liable for 10 years’ imprisonment, which is more than for some home 
invasions. It is incredible that the government decided this. We very much look forward to the government’s 
explanation for the 500 per cent increase in penalties. There is a specific provision in the Criminal Code for the 
stealing of a will. If a person steals a will of testamentary disposition, they might be stealing the deed or 
document that gives rise to the inheritance of tens of thousands or millions of dollars. For stealing a will there is 
a special punishment. For unlawfully possessing that will, the government wants to put the offender on the same 
footing as if they had stolen it, and has increased the penalty 500 per cent. What is the rationale for this? Where 
is the proven inadequacy of the current penalty? Sometimes I think we are gradually evolving and completing 
the circle of evolution—we are going back to the eighteenth century when the criminal code had just one 
penalty: life. The courts could come up with whatever penalty they liked less than life. Let us keep it simple; let 
us just make it transportation—it did not matter whether a person took a slice of bread, a sheep or killed 
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someone, they were transported for life. I look forward to hearing from the minister the rationale for increasing 
the penalty for the unlawful possession of a will to 10 years. 

It used to be that if a person stole a motor vehicle and used it and intended to keep it, not take it for a joyride, the 
penalty would be severe. For joyriding in a vehicle—when I say joyriding, that is a euphemistic phrase—for 
using a vehicle with no intention to keep it, just to use it for a thrill on Saturday night, a person unlawfully 
possessing that vehicle is liable for two years’ imprisonment. Now, if a person unlawfully possesses a vehicle 
and drives it in a manner that is dangerous to the public, the penalty is eight years’ imprisonment. What is the 
rationale for the 400 per cent increase in that penalty? We look forward to hearing about that. The penalty for the 
unlawful possession of an aircraft increases to 10 years. I cannot imagine the circumstances under which that 
might happen, and it depends on the definition of aircraft—it could include a hang-glider, if it is anything 
capable of flight. 

Mr J.E. McGrath: You still have to get it off the ground. 

Mr J.R. QUIGLEY: Someone only has to possess it. Someone only has to have a hang-glider in their shed 
without an explanation of where they got it for them to be liable for imprisonment for eight years, which is a 
400 per cent increase to the penalty. We look forward to the explanation for that. This next provision I am about 
to read out should send a shudder down the Terrace. As I said, this is deep into the afternoon on Thursday on the 
second-last week of the term — 

(7) If the offender is a director or officer of a corporation or company, and the thing is the property of 
the corporation or company, the offender is liable to imprisonment for 10 years. 

If the secretary after leaving his employ keeps any part of the minute book in his possession, he is liable to 
imprisonment for 10 years. That is worse than the penalty for a drug dealer. Once again, the penalty has 
increased. That is not for stealing the minute book; that is the secretary finishing up his employment and having 
no lawful right to possess it. That company director would be liable for 10 years’ imprisonment. A director who 
possesses a corporation’s cell phone after the termination of his employment may receive a letter asking him to 
return his cell phone. If he does not immediately return it, the company could go to the police and the director 
could be charged with unlawful possession and face an indictment and 10 years in prison. We query that and 
look forward to the government’s explanation for the 500 per cent increase in the penalty. We will not seek to 
vote down the legislation; it is for the government to justify its position. We understand the increased need for 
efficiency and logic in dealing with offences before the same court. We do not want things split up and one court 
having to deal with the offences of stolen property and then adjourn to send the offender to present before a 
magistrate to deal with the unlawful possession charges. That is one thing with which we agree. 

We do not have access to the sentencing figures because, remarkably, there is no sentencing database in Western 
Australia. It is unimaginable. When people say that we all know that the judges are not doing the right thing, we 
all know that in actual fact no-one knows what the judiciary is doing. We cannot make the possible assertion that 
the judges are not doing the right thing, because there is no database to look at to see what the sentences are in 
any given case. Yes, the Director of Public Prosecutions keeps a database of appeals. We can go into the DPP’s 
database and punch in “section 378 of the Criminal Code” and see what the Court of Appeal has done in a very 
limited number of cases that might find their way to the Court of Appeal. However, the sentences that are handed 
down in the broad sweep of thousands of charges that are preferred every year in Western Australia are not 
recorded in a database. There is no way for you, Mr Speaker, the Minister for Health or the Attorney General to 
research what the courts at first instance are doing. It is a gaping hole in the administration of justice in Western 
Australia. 
I agree that it would cost to create such a database, but such databases exist in other jurisdictions, such as 
Victoria and New South Wales. It was part of the Labor Party’s policy going into the last election, and will be 
part of our policy going into the next election, that a sentencing council should convene in Western Australia. 
Part of that council’s function would be to create and retrospectively build a sentencing database so that when 
we, as legislators, are presented with an emerging problem, we can look at that database. It might be an emerging 
problem such as the one that was highlighted when someone—I forget which member it was—purchased some 
cannabinoid. That is right! The Whip from the other chamber purchased some cannabinoid under the name of — 
Mr P. Papalia: It was illegal when he purchased it. 
Mr J.R. QUIGLEY: I do not know the name of it. Skunk or — 
Mr P. Papalia: He knew it was illegal because the law was passed federally. You have to wonder what is 
happening on the government side of the house. 
Mr J.R. QUIGLEY: That is very, very interesting. We have these emerging problems such as the sale of 
cannabinoids. Another hugely emerging problem is the coward’s punch, which causes serious injuries. Nearly 
every week we read that another coward’s punch has been administered on a Saturday night. It would be really 
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good to have a sentencing database for not only us as legislators, but also the judiciary, to see what is happening 
around Western Australia and to see whether the punishment needs to be increased. If I could go back to the 
issue of Hon Phil Edman, the member for Warnbro raised a very good point by way of interjection. At the time it 
was purchased, it was illegal, contrary to the provisions of the federal legislation, because although it is not a 
prescribed drug vis-a-vis the Misuse of Drugs Act, Hon Phil Edman could not lawfully come into possession of 
that substance. The possession of that substance constitutes an offence under these new provisions. 
Ms M.M. Quirk: Would you volunteer to act for him, member? 
Mr J.R. QUIGLEY: Member, I will take that interjection. I would act pro bono for the honourable member if 
he pleaded guilty. I do a very good plea in mitigation—well, I was known in my day to do a reasonably good 
plea in mitigation. Members will all say this is silly, but they do not know where this is going. The government 
has increased the penalty by 350 per cent for unlawful possession so that the honourable member who has 
unlawfully obtained the substance, if found guilty, would be liable to a penalty of seven years’ imprisonment. 
Under the Western Australian constitution, if a member of Parliament commits an offence the punishment for 
which in the statute book is five years or more, the member is out of Parliament. The member is skating on very 
thin ice indeed in unlawfully possessing something, even if it were for the purposes of demonstration. No-one is 
suggesting that the member will be charged. The application of the Criminal Code has to be fashioned in such a 
way that its application evenly applied across the community leads to neither anomaly nor injustice. 
The Labor Party queries the increasing of this penalty from two years’ to seven years’ imprisonment, and we 
look forward to hearing in consideration in detail in due course the government’s rationale for needing to 
increase it by 350 per cent. It is all very well to go around saying we have too many Indigenous or mentally 
afflicted people in our prisons, while all the time ratcheting up maximum penalties for offences. I have been 
passed an encouraging note that I might read to the chamber if I may. The encouraging note states—I hope 
Mr Acting Speaker (Mr W. Morton) is ad idem with me on this—that we can all go home when I am finished. 
With no more ado, I will conclude my — 
Dr K.D. Hames: Except, member, that is finishing this bill—not your speech. 
Mr J.R. QUIGLEY: Are we going into consideration in detail? Okay. 
Dr K.D. Hames: If the member wants to; I did not know that the member wanted to go into consideration in 
detail. 
Mr J.R. QUIGLEY: That is all right; we will go into consideration in detail for the explanations for the 
increased penalties. I thank the minister. 
DR K.D. HAMES (Dawesville — Deputy Premier) [5.02 pm] — in reply: We thought we were going onto the 
third reading, member, which is what we assumed would happen—and then we would all go home. I have a 
brief — 
Mr J.R. Quigley: My interjection is that you might, in your second reading reply, just give the explanation for 
the increase in penalties. 

Dr K.D. HAMES: Yes, I have that provided to me by staff who are here. It comes, member, at the request of the 
Director of Public Prosecutions. The information I have been given has two parts. The first is that the rationale 
behind the bill’s increased penalties comes from the Director of Public Prosecutions. In a letter dated 
18 February 2013, the DPP wrote that he is of the view that there is merit in making the indictable penalty for 
section 428 consistent with the indictable penalty for stealing in section 378—being seven years’ 
imprisonment—with increased penalties for special cases. Whether a person steals property, possesses stolen 
property or unlawfully obtains property, the intention of the offender is the same—to deprive the lawful owner 
of that property. For this reason, the DPP is of the view that the penalties—summary and indictable—for 
section 428 should be consistent with section 478. There is another section that states that, relevantly, the penalty 
for receiving stolen property in section 414 is 14 years’ imprisonment. This is twice the length of the standard 
penalty the bill proposes for the offence of possessing stolen or unlawfully obtained property when heard on 
indictment, which is seven years’ imprisonment, and supports the appropriateness of the penalties proposed in 
the bill. The advice goes on to refer particularly to 10 years. Ten years means, as the member would know, up to 
a maximum of 10 years, and a person being convicted under any of those would almost certainly get a penalty 
that is less than the maximum. I raised that in the context of a laptop. A lot of public servants are given a laptop, 
and what happens if, when we leave this place, we keep our government laptop? We are then in possession 
unlawfully. But clearly if someone is to be prosecuted for unlawfully taking property, they would not get 
10 years’ jail for a laptop. I have just been going through and looking at some of the stuff that the health 
department is having trouble finding, and some goods of significant value have been taken that certainly warrant 
significant penalties. 
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That is the answer I have been given, and if we go into consideration in detail, the answers the member will get 
will be from the staff who are with us, not from the Attorney General. I think the member makes a good point, 
but at the end of the day, the DPP is of that view. The member has heard his reasons, and I hope the member will 
accept them. I support the bill, and thank the opposition for what I think is its guarded support. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Dr K.D. Hames (Deputy Premier), and passed. 
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